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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLERK’S OFFICE

FEB - 62004
MATE TECHNOLOGIES,INC. ) STATE OF ILLINOIS

) Pollution Control Board
Complainant, )

)
v. ) PCBNo. 2004-075

) (EnforcementX)
P.l.C. AMERICA CORPORATION )

)
Respondent. )

REPLY OFRESPONDENT
IN SUPPORT OF ITS

MOTION TO DISMISS OR, IN THE ALTERNATIVE, STRIKE

Respondent,F.I.C. AMERICA CORPORATION (“FIC”) herebypresentsits

ReplyofRespondent(“Reply”) in supportofits Motion to Dismissor, in thealternative,

Strike (“Motion”) andin replyto Complainant’sResponse(“Response”)in oppositionto

theMotion.

I. Introduction

Complainant, MATE TECHNOLOGIES, INC. (“Mate”), has failed in the

Responseto addressmost of the Motion, much less rebut the fatal shortcomingsof the

Complaintcataloguedin theMotion. Ratherthanrefutethereasonsits allegationscannot

constitute violations of law, Mate mischaracterizesFIC’s argumentsand pontificates

broadly that “effluents, emissionsandwastesmustbe intensively . . . managed.” FIC

does not rejectthe Illinois EnvironmentalProtectionAct (“Act”);’ insteadFIC simply

notes that the facts allegedby the Complaint (and favorable inferenceswith respect

thereto) could never constitutea violation of the Act or are duplicitous. Mate is

stretchingthe Act andcitizen complaintmechanismto thebreakingpoint.

415 ILCS 5/I etseq.



II. Argument

A. CountsI throughVII areFrivolous andLegallyandFactuallyInsufficient

Observingthereis a“cradle-to-grave”systemfor hazardouswaste,Matestatesin

conclusoryfashion that thePropertyconstitutean illegal landfill orotherwastedisposal

operation. ThoughMate seemsto believethat the Act prohibits the settlementof any

moleculeduringmanufacturing,thereis no basisallegedin theComplaintorResponseto

everconcludethat thematerialsofconcerncanconstitute“waste” or resultin a violation

of theAct. As theyarenot discarded,theyneverreachedthe “cradle.”

For thereasonsstatedin theMotion, themeresettlementof oily dust insideof a

plant in the courseofongoingproductiondoesnotmeansuchmaterialhasbeendisposed,

“discarded”or constituteswaste. TheResponseandComplaintreinforcethis asfollows:

- Mate hascited no caselaw contraryto FIC’s position. Other than referring in
passingto an inapplicabledescriptionof discardedmaterialat 35 Ill. Adm. Code
§721.102(a)(2),Mate simply hasrepeatedits allegations. The cited regulation
simply notesthat a materialmaybe discardedfor certainpurposesif it hasbeen
“abandoned.” As suggestedin the Motion, there are no allegationsthat the
materialsofconcernhavebeenabandoned.

- Matehasnot allegedthat FIC left thematerialsofconcernin place. Matehasnot
allegedthat FIC failed to periodicallyconductjanitorial or maintenanceactivities
at the Propertyto removethe materialsor that FIC mishandledsubstancesafter
theyhadbeencollectedorstored.

- Mate has not allegedthat FIC dumpedor buried wastesat the Propertyor that
manufacturingoperationshave contaminatedthe soil or groundwaterat the
Propertyso asto requireremediation.

- Matehasnot allegedthatFIC abandonedtheProperty.

- Matehasnot disputedthat the alleged activities are exempt from air permitting
andthat air emissionsare“contaminants”pursuantto theAct, ratherthanwastes.

- Matehasnot disputedtheapplicability orholdingofBoyerv. Harris, PCB96-151
(September4, 1997)(chippedandpeelinglead-basedpaint throughouta structure,
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which apparentlyemitted dust or particulateinto soil and elsewhere,wasnot a
“waste”becauseit hadnotyetbeendiscarded).

- Matehasnot allegedthatFIC acceptswastesfrom otherpartiesor is intentionally
disposingofwasteat theProperty. Furthermore,aBoardcasecited elsewhereby
Mate demonstratesthat theProperty asa matterof law cannotbe a disposalor
similar facility requiringapermit. Matteson WHPPartnershipv. Martin, PCB
97-121(June22, 2000),2000WL 890181 at 6. (drycleaningbusinessthe site of
leakingandspillingdid not requireapermit).

Dust inevitably settles in every building; this, without more, cannotviolate the solid

wasterequirementsof theAct. As thereareno substantiveallegationsbeyondindustrial

operationsin theordinarycourse,CountsI-VII shouldbe dismissed.

B. CountVIII is Frivolous andLegallyandFactuallyInsufficient

TheMotionprovidesthat CountVIII is fatally flawed(1) in its entiretybecauseof

insufficientfactual allegationsand(2) to theextentit addressesworkplaceemissionsand

welding activities subjectto the federal OccupationalSafety and Health Act (“OSH

Act”). TheResponsedoesnot refuteeitherofthesepoints.

After acknowledgingthat it hasnot allegedviolation of a specific air pollution

control standard,Matearguesthat it hascompliedwith 35 Ill. Adm. Code §103.204by

virtue ofthefollowing allegation:

“PlC’s emissionof oil hasbeeninjurious to humanhealthbecauseit hasbeen

inhaledbypersonsin or neartheProperty.”
Complaint,¶73;citingFinley v. IFCOICS-Chicago,Inc.,PCB02-208(August 8, 2002),

2002 WL 1876193. However,this simply is statingaconclusionand is far shortof the

specificallegationsin Finleycourtor thecasescitedin theMotion.

In upholdingtheFinleycomplaint,theBoardnotedthespecificityasfollows:

“[TJhe complaint elaboratesthat the alleged injuries and interferenceinclude:
Nausea, dizziness,lightheadedness,headaches,sinuspain, sore throats, eye
irritation, chestpain, adverseeffectson thosewith asthma,coughing. . . fatigue,
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breathing dzfJIculty, irritation of upperrespiratory tract and lower respiratory
tract, causingtheevacuationofofficebuildings...

Finley,2002WL l876193at5 (emphasisadded).

In contrast,the Complaintcontainsno suchallegationsof seriousactualadverse

consequences.2Furthermore,asnotedin theMotion andignoredby Mate, actionableair

pollution does not include “trifling inconvenience, petty annoyance and minor

discomfort.”3 To allow CountVifi to proceedwould render35 Ill. Adm. Code§ 103.204

meaningless.(As authorizedby theAct, we all continually inhalepermittedmobile and

stationarysourceemissionsofhazardousmaterials;if Mate’sallegationis sufficient, then

anypersonis entitledto a hearingagainstanysourcefor statutoryair pollution.)

Nonetheless,CountVIII shouldbe dismissedor strickenwith respectto indoorair

emissionsandweldingbecausestateregulationof suchmattersis preemptedby the OSH

Act. See29 U.S.C.667(a);Gadev. NationalSolidWastesManagementAssociation,505

U.S. 88, 112 S.Ct.2374(1992).

Matehasnot disputedthat specific indoor air contaminantandweldingstandards

havebeenpromulgatedby the federal OccupationalSafetyand HealthAdministration

(“OSHA”) pursuantto the OSH Act.4 Nor hasMate disputedeither that Count VIII

primarily concernsindoor air emissionsin a workplacearising from welding or that

Illinois hasnot adoptedits ownregimeto supplantthe federalscheme.

2 Recognizingthe weaknessof theComplaint,Matehas improperlyattachedto theResponseanexhibit

purportingtobe anFIC employeecomplaintto OSHA. Thisabuseofprocedureshouldberejected. As
noted inMate’s own citation: “A partymustprevail, if at all, on and accordingto thecasemadein the
pleadings. MattesonWHPPartnershipv. Martin, PCB 97-121 (June22,2000),2000WL 890181 at 11.
Furthermore,perthe attachedMay 9, 2003 andJune18, 2003 lettersbetweenFIC andOSHA,a site
inspectionandrelatedindoor air quality testingdemonstratedtherewasno needfor furtheraction. Finally,
this servestounderscorethatCountVIII shouldbepreemptedby the OSH Act.
~See,e.g.,Brill v. Latoria, PCB 00-2 19 (June6, 2002); Trepanierv.SpeedwayWreckingC’o., PCB97-50
(January6, 2000).
“See §29 C.F.R. 1910.1000,§29 C.F.R. 1910.25.

4



Yet, by misreadingdicta takenout of context,Mate arguesthat Gade doesnot

preemptCountVIII. Accordingto Mate,Gadeholdsthat a law of“generalapplicability”

is not preempted.However,Gadeandfederallaw areclearthat evengeneralstatelaws

arepreemptedto the’ extentthat theyregulatesubjectscovereddirectlybytheOSH Act.

The OSH Act impliedly preemptsthefield whererelevantfederalstandardshave

beenpromulgatedandanystatelaw intrudinguponsuchstandardsmustyield:

The design of the statute persuadesus that Congressintended to subject
employersandemployeesto onlyonesetofregulations,be it federalor state,and
that the only way a Statemayregulatean OSHA-regulatedoccupationalhealth
and safetyissueis pursuantto an approvedstateplanthat displacesthe federal
standards....

***

[WJeconcludethat theOSH Act precludesanystateregulationof an occupational
safety or health issue with respect to which a federal standardhas been
established,unlessa stateplanhasbeensubmittedandapproved....Our review
oftheAct persuadesusthat Congresssoughtto promoteoccupationalsafetyand
healthwhile at thesametimeavoidingduplicative andpossiblycounterproductive
regulation. It thusestablishedaun~formsystemoffederal. . . standards.

If a Statewishesto regulatean issueofworkersafety for which ,a federalstandard
is in effect,its only optionis to obtaintheprior approvaloftheSecretaryofLabor

***

Althoughwe havechosento usetheterm ‘conflict’ pre-emption,wecould easily
havestatedthepromulgationof federalsafetyandhealthstandard‘pre-emptsthe
field’ for anynonapprovedstatelaw regulatingthesamesafetyandhealthissue.

Whateverthepurposeor purposesofthe statelaw, pre-emptionanalysiscannot
ignoretheeffectofthechallengedstateaction on thepre-emptedfield.

Gade,505 U.S. 88 at 102-108(emphasesadded).

Accordingly, the U.S. SupremeCourt held that certain Illinois laws were

preempted“to the extent” they establishedrequirementswithin the scope of federal

standards,eventhough suchlaws (1) were basedupon traditional statepolice, health,

safety,and licensingpowers, (2) supplemented,and were not necessarilyinconsistent
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with, the federal standardsand(3) hadeffectsoutsideoftheworkplace. Gade,505 U.S.

88 at 108. Similarly, Count VIII must be dismissedto the extent it concernsmatters

coveredby OSHAindoor air emissionandweldingstandards.

In dicta, the Gade court commentedin passing that the OSH Act does not

preempteverylaw simplybecauseit mayapply to a workplacesetting;it preemptsonly

thosethat intrudeuponan areasubjectto a federalstandard:

“On the otherhand, state laws of generalapplicability (suchas laws regarding
traffic safetyor fire safety) that do not conflict with OSHA standardsand that
regulatetheconductofworkersandnonworkersalikewould generallynotbepre-
empted. Although somelaws of generalapplicability may have a ‘direct and
substantial’ effect , on worker safety, they cannot fairly be characterizedas
‘occupational’standards,becausetheyregulateworkerssimply asmembersofthe
generalpublic.”

Gade,505 U.S. 88 at 108 (emphasisadded). BecausetheComplaintconcernsmatters

coveredby OSHA standards,this commentis not relevant.Moreover,Matecitesno,and

PlC haslocatedno,precedentafterGadesupportiveofMate’s position.5

C. Count IX is Duplicitous

The Motion provides that Count IX is duplicitous of the pendingproceeding

initiated by the Illinois EnvironmentalProtectionAgency (“Agency’). Matedoesnot

dispute that Count IX is identical or substantiallysimilar to the allegations being

prosecutedby theAgency. Instead,Mate arguesthat the Complaintis broaderin scope

and that there is no duplicative adjudicativeproceeding,citing Finley v. IFCO IC’S-

Chicago,Inc., PCB02-208(August8, 2002). Thesecontentionsshouldberejected.

The only Illinois caseslocatedby FIC construingGadeand findingno preemptionare notapplicableor
relevant;theyconcludethatcertainactionspursuantto the Illinois StructuralWorkAct areoutsidethe
scopeof OSHA standardsorwereexpresslysaved.SeeDavis v. StatesDrywallandPainting,268
1ll.App.3d704,645 N.E.2d 304 (In Dist. 1994);Kerkerv. Elbert,261 I11.App.3d924,634 N.E.2d482 (

4
th

Dist. 1994); Adamiv. GreenGiantDivision, 849 F. Supp. 615 (N.D. Ill. 1994); Vukadinovichv. Terminal5
Venture,834 F. Supp.269 (N.D. Ill. 1993).
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Matearguesthat it shouldbe permittedto go on a fishing expeditionby askingthe

Boardto “permit Mateto flush out” discoverybeyondtheallegedOctober1, 2003 events

because¶10 of theComplaintestablishesbroaderconcerns. However,neither¶10 nor

therestoftheComplaintallegesanyotherunpermittedwastewaterdischargewhatsoever.

In addition,Finley andtheprecedentscited thereinarenot directlyonpoint. For

example,Finley involved claims by theU.S. EnvironmentalProtectionAgencyandCity

of ChicagoDepartmentof Environmentpursuantto different laws than thoseat issue

beforetheBoard. Similarly, the casescited in Finley aredistinguishablefrom, andnot

applicableto, this case.6In fact,FIC hasnot locatedanyprecedentholdingthat acitizen

complaint mayproceedwhere the Agency is prosecutingthe samefactual allegations

pursuantto thesameprovisionsof theAct.

This should not be surprising. Although the Act authorizes“private attorneys

general,”suchpersonsshouldnot be allowed to proceedwhile theirpublic counterparts

actively are exercisingtheir enforcementauthority regardingthe sameclaims. To do

otherwise would interfere with the regulatory scheme and result in a waste of

governmentalresourcesand force citizensinto duplicative litigation of the exactsame

issues. Stateauthoritiesshouldnot be in aracewith privateattorneysgeneralor elserun

therisk ofinterferencefrom prematurecitizenactions.

In addition, an enforcementproceedingby a regulatory agencysuch as the

Agency shouldbe considereda“forum.” A reasonablepersonwould considertheservice

6 SeeUA Wv. Caterpillar, Inc.,PCB 94-240(Nov. 3, 1994) (participationin Agency’s voluntarycleanup

programisnotan enforcementforumanddid notinvolve samefactsor.lawsatissueincitizencomplaint);
Whitev. Van Tine,PCB 94-150(June23, 1994)(no indicationthatAgencyinitiatedanoticeofviolation
proceedingor investigatedsamefactsor actedpursuantto samelawsatissuein citizencomplaint);
Gardnerv. Twp. High SchoolDistrict 211,PCB 01-86(Jan.4,2001)(involvedCook Countyinvestigation
pursuantto countycode).
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ofan official written Agencynoticeof violation after an inspectionand investigationto

be the equivalentof a complaint and thecommencementof a legal action, particularly

becauseregulatoryagenciesoften act asprosecutor,judge andjury. Thus, Count IX

shouldbe dismissed,at leastuntil theAgencyproceedinghasbeenconcluded.

D. CountsII-VIII SeekRelief thatcannotbe Granted

Mate has not refuted theMotion. As to CountsIl-VII, any remedycannotbe

arbitrary, capriciousor unreasonable;it must beara rational relationshipto the harm.7

TheResponsedoesnot demonstratehow, wheretherecanbe no barto thesettlementof

dust in the first place,remediationcanbe relatedto thefiling of areportor applicationfor

a permit. •As to CountVIII, Matehasnot identified anyprecedentorderingremediation

in thecaseofunreasonableair pollution,wherethereis no violation ofany standard.

III. Conclusion

Fortheforegoingreasons,theComplaintis frivolous or duplicitousor legally or

factually insufficient and should be dismissedin its entirety. In the alternative, the

deficientcountsorportionsdescribedaboveshouldbe stricken.

JeremyA. Gibson
Q

LVJIL~11~AA ~. ~ii~&~~si

MASUDA, FUNAI, EIFERT& MITCHELL, LTD.
203 NorthLaSalleStreet,Suite2500
Chicago,Illinois 60601

Respectfullysubmitted,

‘See,e.g.,ESGWatts,Inc. v. Illinois PollutionControl Board,282 11l.App.3d43,668 N.E.2d 1014 (4t}~

Dist. 1996)

Attorneysfor Respondent
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